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Good aftemoon, Mr. Chairman and Committee members. I would like to thank the
Assembly Transportation Committee for the opportunity to speak to the issue of Assembly Bill 827.
My name is Keith Luebke. I am Chairman of the Wisconsin Legislative Board of the Brotherhood of
Locomotive Engineers (BLE). The BLE has been representing Locomotive Engineers since 1863 and is
the collective bargaining representative for our craft on all the major carriers in the United States and
Canada. The reason I tell you this is to impress upon you that we know from experience what it takes
to make North America’s railroads run safely.

The BLE is here to offer our support for AB 827. The railroad employees in Wisconsin did not
intend to have you, our Legislators, revisit this issue. We believed that with the passage of 192.25 in
the 1996/97 Legislature, we had secufed the best law promoting railroad safety in the United States.
The Commissioner of Railroads recently ruled that 192.25 DOES NOT require 2 qualified persons in
the lead control locomotive. By upholding portions of 192.25, the 7™ Circuit Court (Exhibit A), in its
opinion and subsequent appeal, upheld the right of the State of Wisconsin to have two persons on a
train. When 192.25 passed, Wisconsin took a leadership role among all states to assure that the public
was protected and that two persons remained on a train. The Wisconsin Central Railroad maintains a
requirement for 2 people on the lead controlling locomotive is cost prohibitive, and believes the practice
they have estabhshed is more efficient.

' The BLE takes the position that, yes, it is feasible to operate with one person, but it is not safe,
either from a public safety standpoint or employee safety. That position comes from the fact that rail-
road operations are safest when conducted with the use of two persons in the lead cab of the locomotive.
This assertion comes from the fact that visibility factors require a person on each side of the locomotive
cab.

The railroad operating rules have been written and are designed with the assumption that two or
more persons will be involved in the operation of trains. This fact is especially important because of a
railroad’s impact on the communiﬁes that it serves. We carry hazardous materials, intersect with the
public at crossings, travel through populated areas, and operate in conjunction with passenger trains.

This is often done in territory not protected by modern sophisticated signal systems.



A significant issue to all operators of transportation equipment and especially Locomotive En-
gineers is fatigue. The BLE believes it will become a greater problem if operations should occur with
fewer than two persons. The additional workload placed on one person will hﬁve a diminishing effect
on safety. Without another crewmember to assist the Locomotive Engineer in decision making, there
will be an increased likelihood of a loss of situational awareness -- a condition which accompanies fa-
tigue.

It is obvious this situational awareness is essential to safe operations. Today’s heavier, more
dangerous trains require the additional senses and sensibilities of two persons. To rely on only one per-
son places an overwhelming responsibility on that person. Ihave included documents from the National
Transportation Safety Board, Exhibit C, (NTSB/SR-9901) to the Federal Railroad Administration on the
issue of crew fatigue.

The BLE believes that the safest operation is two persons on fhe lead control locomotive. It is
the right thing and the safe thing. AB 35 meant to keep the public and employees safe with a locomo-
tive engineer and a conductor on the head end of every freight train in Wisconsin. If you read the his-
tory of AB 35 you can see what the Legislature intended. This organization and its members believe
Safety is of the utmost importance, and AB 827 must be passed.

As a locomotive engineer for 35 years, I've become aware, to a degree that it is second nature,
of the responsibility I have not only to the railroad that employs me, but also to the public through
whose domain I move trains. This is my job; it’s how I make a living, and to eam the paycheck I need,
I'm expected to handle all sorts of trains through all sorts of weather, at all sorts of hours of day and
night. I was trained to do it, and my skill and judgment have been sharpened by the only method avail-
able: years of experience. | ‘

It is my opinion through all these years that the locomotive engineer is the only one qualified to
handle a train, and"subsequent rulings by lawmakers have confirmed this. The Code of Federal Regula-
tions has recognized that only a certified locomotive engineer should handle trains, and that same Code
delineates the many ways in which the engineer must be qualified and must maintain these qualifica-
tions in good standing. It is important to keep the engineer at the controls of the locomotive. It is im-
portant to the safety and well being of the train, the crew riding the train, the railroad on which the train
operates and the public whose lives or very existence is affected by the trains that run through their

lives.



It is also important that the engineer is fully in charge of the locomotive, feeling its motion and
response to throttle and brake, employing the “seat of the pants™ sense that is derived from that experi-
ence. Without that presence in the cab, the engineer may be in control of the locomotive, but is not in a
position to respond to the complex factors affecting the movement of the train. When distracted by other
conditions, the danger is always present for inattention to an important detail that suddenly emerges.
When combining the running of a locomotive with other jobs, like throwing switches or reading switch
lists or answering questions from yardmasters, dispatchers or others, distraction is an ever-present dan-
ger. We deal with that danger every day, but in the cab and behind the controls the competent engineer
can always focus on the primary job. That job is, of course, running the train safely.

That is also why it’s important to have a qualified conductor in the cab. They are the second
pair of eyes and ears. Even when we don’t speak to each other, we can monitor each other’s actions and
check up on our responses to ever-changing conditions. Sometimes we need to keep up with each other
when the occasional monotony numbs or even distracts us from our duty. It is our cooperation as a team
that keeps our train on the tracks of commerce, serving Wisconsin’s industry efficiently and avoiding
harm when we come in contact with the public. These trains, carrying massive amounts of goods with
two experienced crewpersons in charge of its safe movement maintain this state’s industry and public
welfare. I urge you as members of the State Assembly to pass AB 827 in order to maintain a safe and
efficient order for Wisconsin’s transportaﬁon needs. The BLE has opposed one person crews, as we do
now. I have included that testimony with these remarks and ask that you refer to it for the complete po-
sition of the BLE. (Exhibit D BLE VP L. Jones testimony). For the above stated reasons the BLE re-

quests that AB 827 become law. If you have any questions, I will try to answer them.

Respectfully, Keith C. Luebke
Brotherhood of Locomotive Engineers

Wisconsin Legislative Board
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EASTERN DISTRICT OF WISCONS

SOFRON B. NEDLAXY

THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY,

SOO LINE RAILROAD COMPANY,
UNION PACIFIC RAILROAD COMPANY, and

WISCONSIN CENTRAL, LTD,,
Plaintiffs,

Case No. 97-C-1382

V.

JAMES E. DOYLE, Attomney General of Wisconsin,
E. MICHAEL McCANN, District Attorney of Milwaukee County,
THOMAS L. STORM, District Attorney of Fond du Lac County, and

DANIEL BLANK, District Antorney of Douglas County,

Defendants.

ORDER

On December 31, 1997, plaintifSs Burlington Northern and Santa Fe R_ailwéy
Company, Soo Line Railroad Company, Union Pacific Railroad Company, and '
Wisconsin Central, Ltd. sued defendants James E. Doyle, E. Michael McCann,
Thomas Storm, and Daniel Blank, seeking invalidation of Wisconsin's recently-
passed "two-person crew" law becazuse Federal Railroad Administration (FRA)
egulations allegedly preempt the same safety concens. Defendants moved to
dismiss counts one, two, and three of the complaiht and moved for summary
judgment on the other counts, and intervenor United Transportation Union also

moved for summery judgment. Plaintiffs responded with their own motion for




;ummaxy judgment, and several railroad associations filed an amicus brief. The
parties have since stipulated and the court ordered that all claums in pla-jfniffs‘
compléjnt other than counts one, two, and three are dismissed without prejudice. The
parties have fully briefed these motions, and the court will now consider them,
BACKGROUND

Recently, railroad companies have been attempting to shrink the size of the
crews that operate their trains end locomotives. Some companies have used one-
person crews for (1) moving locomotives without cars attached (known generzlly as

“light” movements) within yards or terminel areas for purposes of servicing and

repairing locomotives (known as "hosiling"); (2) operating "helper" locomotives that
help trains ascend steep inclines; and (3) moving trains between terminals or between
terminals and customer facilities ("over-the-road"” operatioﬁs).

Apparently, itis the third use of one-person crews that has sparked controversy.
In 1996, plaintiff Wisconsin Central, Ltd. (WCL) began using one-person crews in
over-the-road operations. In response, intervenor United Transportation Union
(UTU) petitioned the FRA for an emergency order prohibiting WCL from uéing one-
person trains, citing "en imminent hazard to the safety of the public." Plaintiffs' Ex.
B. The FRA then began to investigate WCL's rules and procedures governing one-

person over-the-road operzations, and, at the FRA's request, WCL postponed planned

additional over-the-road one-person operations during this review.,
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In September 1996, WCL notified the FRA of its desire tb use remote-
controlled locomotives at two of its rail yards. The UTU again petitioned the FRA
for an emergency aorder, challenging the safety of such operations and asking the FRA
to prohibit all railroads from operating locomotives or trains by remote control.

The FRA asked WCL to submit an action plan regarding operéting standards
for these new operations, which WCL did. The FRA "thoroughly reviewed tie action
plan and other submissions by [WCL] on the use of one-person crews, but [sought]
to develop additional facts es part of the basis for its decisions on the UTU petitions
and on whether there is a need for rulemaking on these subjects.” '61 Fed. Reg.
58736, 58737 (1996). The FRA noted that the use of remote-controlled locomotives’
is "closely related” to the one-pcrﬁon crew issue, "since the [WCL] action plan
envisions that an enginesr working alone would use a remote conwol in numerous
situations." /d. The FRA held a hearing on these issues in Appleton, Wisconsin on |
December 4 and 5, 1996.

At the hearing, representatives of the railroad industry testified about the safety
of one-person crews and remote-controlled locomotives, and representatives of rail
labor testified that these operations were unsafe and must be prohibited. Wisconsin
State Representative John Dobyns, who would later sponsor the legislation that

became Wis. Stat. § 192.25, also testified at the hearings and subminied 2 letter




expressing his concemns about the safety of one-person crews and remote-controlled

locomotive operations.

The FRA did not rule on UTU's petitions, but, as plaintiffs admit, the FRA
"continues to have both issues under review." Memorandum of Points and
A;Jmorities in Support of Plaintiffs' Motion for Summary Judgment (hereinzfter
"Plaintiffs Summary Judgment Brief") at 8. The FRA's only reaction to the hearings
to date is a Janus.fy 10, 1997 letter to WCL stating that the "FRA is reviewing the
subnﬁtted information to determine the appropriate course of action." Plaintiffs' Ex.
FF. The FRA stated that although it did not view WCL's action plan "ss definitive
in addressing safety issues swrrounding the use of one-person crews, we do expect
[WCL] to conform to all of those conditions es an interim measure while FRA is
completing its review of all docket materials and determining the proper course of
action.” Jd The FRA did not completely bar WCL from using one-person crews in
the interim, but stated that “expansion of one-person opc’rations beyond those
occurring now should continue to be held in abeyence until final FRA action is
taken.” [d  The FRA did, however, bar WCL from using remote-controlled
locomotives "until we have had an opportunity to fully review safety information
submitted to the agency." Id.

As of October 1998, the FRA still has not taken final action regarding the

Issues of one-person crews and remote-controlled locomotives, but it has published
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s] to promulgate

several notices in the Federal Register giving notce of its "propos{al

an interim final rule” to "prohibit, except in carefully contolled instances, the use of

_ . e e cos
one-person operations and to "conduct a nationwide pilot program on remo control

operations.” 63 Fed. Reg. 22429, 22433 (1998). The FRA did not cite 2ny currant

federal orders or regulations addressing these topics, but only noted that an "Informal

Safety Inquiry concerning a proposal by Wisconsin Cental Ltd. to expand its use of

| one-person crew and remote control operations was held by FRA on D&cembcr 4 and
$.1996." Id. (citing 61 Fed. Reg. 58736 (1996)).

While the FRA has been reviewing these issues, it lso has been conducting &
broader review of all of WCL's ‘opcrating practices due to WCL's poor safety record:

"[Tlhe railroad's eccident rate for 1996 is nearly double all other U.S. railroads and

72 percent greater than all other railroads in its category. This, combined with two

derailments in December and January in Riplinger, Wis., led the FRA to conclude that

strict remckd'ial measures were necessary iniinediétely." Currie Aff, 'Ex.' 3. Om
February 8, 1997, the FRA and WCL entered into a Safety Compliance Agreement
addressing a number of WCL's. ope&-ations, including one-person crews and remote-
controlled locomotives:

IV. One Person Train Crew; Remote Control Locomotive

13.  Except for movements of light locomotives,
Wisconsin Central will not use one-person




train crews during the pendency of this
Agreement.

14, Wisconsin Cental will not operate
Jocomotives by use of remote control devices
during the pendency of this Agreement. Use
of remote control or one-person train crews
exclusively in plant railroad operations, (e.g.,
operations at Port Inland, Michigan) over
which FRA has not asserted regulatory
jurisdicdon, is not affected by this
Agreement. Use of remote control for
distributive power purposes is not affected by
this Agreemcnt.

Currie AfT, Ex. 3.
This Agreement remained in effect for 12 months, from February 7, 1997, until

February 6, 1998, when the FRA and WCL signed a new Safety Compliance

Agreement. Cumie Aff, Ex. 4. Tre second Agreement noted and praised WCL's

compliance with the first Agreement, and it accordingly modified slightly the terms

| e , of WCL's use of one-person crews and remote-controlled locomotives:

V. One Person Train Crew; Remote Contro] Locomotive

9.  Wisconsin Central will not use one-person train
crews during the pendency of this Agreement, except as
follows:

a.  movements of light locomotives including helper
engines;

b.  in plant railroad operations, (e.g., operations
at Port Inland, Michigan) over which FRA
has not asserted regulatory jurisdiction; and,




10.

operations Wwhere 8 qualified locomotive
engineer in the cab of a locomotive is assisted
by a second crew member assigned to
accompany said engineer and who may travel
with the train in a motor vehicle at certain

specific locations.

Wisconsin Cenmal will not operate
Jocomotives by the use of remote control
devices during the pendency of this
Agreement.” If, during the pendency of this
Agreement, FRA publishes guidelines
govermning remote control operations,
Wisconsin Central will be authonzed to
operate locomotives by use of remote control
devices only in accordance with those
guidelines. Use of remote control in plant
railroad operations, (e.g., operations at Port
Inland, Michigan) over which FRA has not
asserted regulatory jurisdiction, is not affected
by this Agreement.

will expire in February 1999).

"qualified railroad trainman"):

-

Curmrie Aff, Ex. 4. The second Agreement also is limited in duration to 12 months (it

Meanwhile, a few wesks after State Representative Dobyns testified at the

Appleton hearings, he introduced Agsembly Bill 35, which was enacted and became
Wis. Stat. 192.25 on December 15, 1997. The statute requires a minimum of two
employees for al] train crews, one of which must be a "certified railroad locomotive

engineet" under FRA regulations (the other may be either a certified engineer or a




192.25. Rallroad train crews. (1) In this section:

(8) "Certified railroad Jocomotive engineer” means a person certified
under 49 CFR 240 es a train service engineer, locomotive servicing

engineer or student engineer.

(©) "Qualified railroad trainman” means a person who has successfully
completed a railroad camier's training program and passed an
examination on railroad operstion rules.

(2) No person operating or controlling any railroad, as defined in s.
85.01(5), may allow the operation of any railroed train or locomotive in
this state unless the railroad tain or locomotive has a crew of at Jeast 2
individuals. One of the individuals shall be a certified railroed
locomotive engineer. The other individual shall be either a certified

railroad locomotive engineer or a qualified railroad trainman, A

certified railroad locomotive engineer shall operate the control
locomotive at all times that the rzilroad train or locomotive is in motion.
The other crew member may dismount the railroad train or locomotive
when necessary to perform switching activities and other duties in the
course of his or her job.

(3)(2) The office, by rule, may grant an exception to sub. (25 if the office

determines that the exception will not endanger the life or property of

any person..

(b) Subsection (2) does not apply to the extent that it is contrary to or
inconsistent with a regulation or order of the federal railroad

administration.

(4) Any person who violates sub. (2) may be required to forfeit not less
than $25 nor more than $100 for a first offense, not less than $100 nor
more than 3500 for & 2nd offense committed within 3 years, and not less
than $500 nor more than $1,000 for a 3rd offense committed within 3
years.

Wis. Stat. § 192.25.




Plaintif¥s filed this action two weeks after the enéct:ncnt of Wis‘. Stat. § 192.25,
contending that the starute (1) is preeropted by federal law; (2) imposes an
unconstitutional burden on interstate commerce; and (3) violates various provisions
’of' the Wisconsin Constitution and Wisconsin Statutes. As noted above, plaintiffs
dropped the last two claims but still argue preemption. Plaintiffs also seek injunctive
relief against enforcement of Wis. Stat. § 192.25. Pending the outcome of this action
(or until December 31, 1998, or further FRA action, "whichever comes socner”), the
parties agreed that defendants #'ill stay enforcement of the statute with regard to
certain operations similar to those expressed in the second WCL-FRA Safety

Compliance Agreement. Defendants' Ex. 7.

piscussianN
A, SBummery Judgmaent Btandard
Summary judgment is eppropriate "if the pleadings, depositions, enswers té
interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled

to 2 judgment es a matter of law.” Fed. R. Civ. P. 56(c).! In deciding a motion for

"It is not clear to the court why defendants moved to dismiss counts one through three
under Fed. R Civ. P. 12(b)(6) rather than moving for summary judgment, as they have submirted
evidence outsides the pleadings in support of their motion. Because the court will consider the
evidence submitted by defendants, the court must treat defendants' motion as one for summary
judgment Fed. R. Civ. P. 12(b). Although under Rule 12(b) all parties must be given "reasonable
Opportunity to presant all materiel made pertinent” by considering the motion &s one for summary
judgment, the partics alreedy have siutmitted numerous exhiblts and affidavits in this case; thus,
the court may treat defecdants’ motion as one for summary judgment without further notice. See,

.9-




summary judgment, the court must view the facts in the light most favorable to the
nonmoving party. E.g., Fisher v. Transco Servs. Milwaukee, [nc., 979 F.2d 1239,

1242 (7th Cir. 1992). With respect to the nonmoving party’s burden, the Federal

Rules of Civil Procedure provide that

[wlhen a motion for summary judgment is made and supported as
provided in this rule, an adversc party may not rest upon the mere
allegations or denials of the adverse party's pleading, but the adverse
party's response, by affidavits or as otherwise provided in this rule, must
set forth specific facts showing that there is a genuine issue for tmial. If
the adverse party does not so respond, summary judgment if
appropriate, shall be entered agzinst the adverse party.

Fed. R. Civ. P. 56(e).
B. Preaemption Standard

"Where a state statute conflicts with, or frustrates, federal law, the former must
give way." CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 663 (1993) (citing, inter
aliz, U.S. Const. art. VI, cl. 2). If the federal statute at issue "contains an cxpress |
preemption clause, the task of statutory construction must in the first instance focus
on the plain wordi.ngk of the clause ..M Id at 664. In this case, the federal starute
‘atissue is the preemption clause of the Federal Rail Safety Act:
Laws, regulations and orders related to railroadvsafety shall be nationally
uniform to the extent practicable. A State may adopt or continue in
force a law, regulation, or order related to railroad safety wnril the

Secrerary of Transportation prescribes a regulation or issues an order
covering the subject matter of the State requirement.

¢.g., Bohac v. West, 85 F.3d 306, 312 (7th Cir. 1996).
-10-




49 U.S.C. § 20106 (emphasis added). The Supreme Court has defined the word

"covering" as used in this context:

To prevail on the claim that the regulations have preemptive effect,

petitioner must establish more than that they "touch upon" or "relate to”

that subject matter, for "covering" is a more restrictive term which

indicates that preemption will lie only if the federal regulations

substentially subsume the subject matter of the relevant state law.
Easterwood, 507 U.S. at 664, The Court also held that section 20106 "displays
considerable solicitude for stete law," id. at 665, and that there is thus a "presumption
against preemption.” /d. at 668.

In Easterwood, the Supreme Court held that FRA regulations setting maximum
train speeds "covered” the subject matter of train speed (and thus preempted the
plaintiff's state law excessive-speed claim), even though the regulations did not

specifically address lower speeds in particular situations. /d. at 673-675. However,

the Courtalso held that federal regulations setting forth general mandates concerning

the safery of grade crossings did not preempt a state law negligence action alleging

inade’quate grade crossing safety measures. Id. at 665-670. The Court distinguished
between federal reguiazions that are merely descriptive, which do not preempt state

law, and those that are prescriptive or that affirmatively require (or permit) certain

safety measures (those that are "set with safety concerns already in mind"), which do

. preempt state Jaw. /d. &t 669-671.

-11-




Thus, the court must analyze froma "ractical sta;qdpoint,"‘ Missouri Pac. R.R.
v. Railroad Comm'n of Texas, 833 F.2d 570, 575 (5th Cir. 1987), whether the state
law is "aimed at the same safety concerns addressed by FRA rcgulations.'f Burlington
N. RR Co. v. Montana, 880 F.2d 1104, 1106 (9th Cir. 1989). For example, in
Burlingion, the state claimed that its law requiring a caboose was not preempted by
federal regulations allowing the use.of a telemety device instesd, because the federal
regulations "neither encourage[d] nor discourage[d]" the use of cabooses. Jd. The |
Ninth Circuit disagreed, holding that "Montana is attempting to regu}atg trzin safety
problems that the FRA has already addressed.” Id. Th;: court's conclusion was
"reinforﬁed by the fact that the FRA explicitly considered and rejected a caboose
requirement,” as expressed in the agency's published final rule allowing telemetry
devices. /d. at 1106-07 (citing 51 Fed. Reg. 17300 (1986));2

Thus, the FRA need not necessarily choose to regulate the same safety concern
to presmpt a state’s action, but the FRA must at least "explicitly consider{] and
reject[]" such regulation, Burlington, 880 F.2d at 1106, or make an "affirmative
conﬁlusion" not to regulate. Missowi Pac. R.R. Co., 850 F.2d at 267-68. The first

Missouri Pacific court expressed the difference as that between the FRA saying, "we

haven't looked at [this issue] yet," which does not preempt, and the FRA saying, "we

? The other courts deciding the "caboose” cases cited by plalntiffs also relied on the same
published final rule in finding preemption of state caboose requirements. See Burlingron Northern
R R Co.v. Minnesota, 882 F.2d 1349, 1353 (8th Cir. 1989); Missouri Pac. R.R Co. v. Rallroad
Comm’n of Texas, 850 F.2d 264, 267 (5th Cir. 1988).

-12-




haven't done anything because we have determined it is 3ppropn’aie to do nothing,"
which does preempt. 833 F.2d at 576.

Therefore, the question before this court is simple: Has the FRA prescribed a
regulation or issued an order aimed at the same safety concerns eddressed by Wis.
Stat. § 192.257 The safety concerns addressed by section 192.25 appear 10 be those
posed by the use of one-person crews and remote-controlled ldcomotives.’ Although
the language of the statute is worded more broadly, it appears to be aimed at the
safety concerns posed by the use of one-person crews and remote control specifically
in longer-distance or "over-the-road" operations. A Bill Summary pfovided ny the
Assembly Republican C‘aucus shows the connection between Wis. Stat. § 192.25 and
thcsé safety issues:

Current law contains numerous regulations regarding the operation of

railroads. . Current law does not, however, establish the number of

personnel required to operate a railroad train.

Recently, Wisconsin Ceatral Ltd. implemented one person crews on

railroad trains in Wisconsin. In reaction to complaints, the Federal

Railroad Administration ordered Wisconsin Central to stop this practice
for one year. During this time they are reviewing the situation.

? Plaintiffs argue that the "safety concerns” the count should consider are the general ones
expressed by Representative Dobyns in his lestimony to the state highways and transportation
committee: "[t]he safety of our driving public, railroed employees and our businesses and
industries.” Plaintiffs’' Ex. O. Plaintiffs argue that these same concerns ere lready eddressed by
FRA regulations explaining that the FRA's "three-fold objective” is "protecting passengers, persons
elong the right-of-way, and railroad employees." 43 Fed. Reg. 10583, 10585 (1978). The court
believes that the plaintffs' over-broad interpretation of “safety concerns” would result in the
preemption of any stete law dirccted at railrced safety, an untenabls result.
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Dcfcﬁdants’ Ex. 13 (Assembly Republican Caucus Policy Summary of 1997—

Assembly Bill 35).

The two-person crew law was thus aimed at the same safety concerns expressed
by the FRA when it investigated WCL's plan to expand its use of one-person crews

to "over-the-road" operations:

We are aware the other railroads, as well as your own, currently operate

one-person trains. For the most part, these operations are short, slow

trains. You intend, however, 10 move mixed freight over long distances

in these four routes. As you no doubt realize, your proposed operations

are novel, and pose many complex problems. Although there are no

available data proving that one-person crews are unsafe, there are also

no data showing operations of the type you propose to be safe. FRA has

identified a number of safety issues arising fom your proposal to

expand [WCL]'s one-person operations. ‘
Currie Aff. Ex. | (May 8, 1996 letter from FRA Deputy Administrator to President
of WCL). The FRA extensively listed these safety concems in its letter by asking, for
example, "How will the issue of crew fatigue be addressed in this setting since no
other crew members are on board to observe the engineer's actions?" /d. Because the
enactment of Wis. Stat. § 192.25 appears to be a direct response to the safety
concerns posed by the FRA in its investigation of WCL, the court must determine
whether FRA "regulations” and "orders” already address the same concerns posed by

the FRA's investigation of WCL and thus adcressed by the enactment of Wis. Stat.

§ 192.25,
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C. Federsl Ordera or Reagulations Addraassing Safety
Concarns Posed by One-Person Crews aond Remota.

Controlled Locomativen

Plaintiffs point to several federal actions that they contend constitute "orders"
or "regulations” in which the FRA eallegedly addressed the safery concemns posed by
one-person crews and remote-controlled locomotives. The court will examine each
federal action to determine whether the actions are “orders” or "regulations" within
the meaning of 49 U.S.C. § 20106 and whether the actions address the safety
concerns posed by one-person crews and remotescontroﬂed locomotive operations,
First, however, the court will address whcthcr the certification and Lral;nno standards
in the Wisconsin statute are preempted by federal orders or regulations aimed at the

same safety concerns.

i 1. FRA Regulationa Flégardlng Engineer and Tralnmen
Qualificationna

The Wisconsin two-person crew statute requires that only a "cerntified railroad

locomotive engineer” may operate a control locomotive while the locomotive or train
is in motion. Wis. Sut. § 192.25(2). The stztute defines "cenified railroad
locomotive engineer" as "a person certified under 49 CFR 240 as & train service
engineer, locomotive servicing engineer or student engineer. Wis. Stat. §
192.25(1X&). The statute also réquircs cither two engineers ot one engineer end one

"qualified railroad trainman" to constitute the two-person crew. Wis. Stat. §

-15 -




192.25(2). The statute defines "qualified railroad trainman” as "a person who has
successfully completed a reilroad carrier's training program and pessed an
examination on railroad operation rules.” Wis. Stat. § 192.25(1)(a).

Plaintiﬁ's argue that FRA regulations state the exact same requirements (as
appears obvious from the Wisconsin statute's reference to FRA regulations);
therefore, the Wisconsin statute covers the same subject matter as the FRA
regulations and is thus preempted. See, e.g., Burlington, 880 F.2d at 1106 (holding
that section 20106 "doeé. not merely preempt those state laws which impair_or are
inconsistent ﬁdth FRA regulations"); see also Naﬁoﬁ.al Ass'n of Regula!ory'UfiI.
Comm'rs v. Coleman, 542 F.2d 11, 15 (3d Cir. 1976) (finding preemption where state
accident reporting requirements were "largely duplicative" of federal reporting
requirements).

Defendants admit that "s;bséctions (1)(2) and (b) of the Wisconsin statute, iﬁ
effect, incorporate federal cenification and training standards into the Wisconsin
iaw, " but respond thatk"[w]hi le it is true that a state law that is consistent with federal
rules may be prccrnptéd, it does not follow that a state law js invalid ifjt imposes
requirements identical to those imposed by federal regulations.” Defendants' Brief
in Opposition to Plaintiffs' Motion for Summary Judgment at 15 (emphasis in

original). Defendants claim that there is thus "no concrete controversy regarding
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those provisions and the plaintiffs do not even have standing to challenge them." /d.
st 16.

Whichever way the court decides this particular issue, the result is exactly the
same. If the court finds preemption, subsections (1Xa) and (1)(b) of the Wi’sconsin
statute will be held invalid, and railroads will continue to train and certify rainmen
and enginéers according to federa) standards stated in 49 C.F.R. 217 and 240. Ifthe
court finds no preemption, railroads will continue to train and certify trainmen and
engineez;é according to federal standerds stated in 49 C.E.R. 217 and 240, However,
because the court must invalidats state requirements that are " dup!ic';.tive“ of federal
regulations and that are "aim’ed at the same safety concerns,” the court holds that
subsection (1) of 192.25 is %preempted by federal requirements.

Plaintiffs also argue that FRA reguletions allow a person who is not a certified
locomotive engineer to move [ocomotives "within the confines of a locomotive repair
or servicing aree" or "for distances of less than 100 fest . . . for inspection or
maintenance purposes.” 49 C.F.R. 240.7 (1997). Thesekexceptions ciirectly conflict
with the Wisconsin statute, which requires that a "centified railroad locomotive
engineer shall operate the control locomative at all times that the railroad train or
locomotive is in motion.” Wis. Stat. § 192.25(1). The FRA clearly considered the

safety issues posed by letting a non-engineer operate a moving locomotive and
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affirmatively decided 10 permit non-engineers to operate moving locomotives in these

two siruations:

FRA also proposes to exclude two types of functions frequently
performed on many railroads. This exclusion is intended to permit
employees to move locomotives very short distances for inspection or
maintenance purposes. FRA has concluded that this function is so
minimal as not to warrant coverage under this proposal. Thus, FRA
proposes to exclude employees required to operate a locomotive es an
incidental aspect of their inspection, maintenance, and servicing duties.
This exclusion would apply in two settings. The first involves
individuals who operate locomotives only within the confines of a
locomotive servicing facility isolated from general operations in
accordance with the blue signal regulations (49 CFR 218.29). FRA
believes that these limitations are sufficient to provide for the safety of
operations. ... Second, FRA proposes to permit an employee to move
& locomotive for a distance of not more than 100 feet when necessary 1o
perform an inspection or maintenance task outside a locomotive
servicing faciliry.

| S4 Fed. Reg. 50850, 50893 (1989).

Because the Wisconsin statute takes pains to ensure that a certified engineer

locomotive is at the controls every time a train or locomotive moves, this provision

is aimed at the same safery concerns considered by the FRA when it decided to allow

non-engineers to be at the controls of moving locomotives. Thersfore, the court holds

that the Wisconsin stanute's requirement that a centified rajlroad engineer locomotive

must be at the controls every time a train moves is preempted by federal regulations.*

' However, federal regulations allow non-engincers to move locomotives only "within the
confines of a locomotive repair or servicing ares” or “for distances of less than 100 feet . . . for
Inspection or maintenance purposes.” 49 C.F.R. 240.7 (1997). Other than these two situations,
federal law and suate law both require a certified locomotive engineer 10 be at the controls of 2
moving Jocomotive. Therefore, other than the rwo exceptions, it does not really matter whether
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As a result, the only part of the Wisconsin statute left standing i3 the two-
person requirement itself, which prohibits “the operation of any railroad train or

locomotive in this state unless the railroad train or locomotive has a crew of st least

2 individuals.," Wis. Stat. § 192.25(2). The remainder of subsection (2) and the

entirety of subsection (1) are preerpted by federal law pursuant to 49 U.S.C. §
20106. The court will now consider whether Wisconsin's two-person crew
requircment is also preempted by federal orders or regulations aimed et the same

safcty concarms.

e. FRA-WCL Safety Compliance Agrsaman*t;a

Nowhere does the FRA more expiicitly address the safety concerns posed by
Qne-person crews andk remote-controlled locomotives than in the Safery Compliance
Agreements it reached with WCL. Therefore, the court will look to these Agreements
first in determining whether the FRA has "co;*er[cd] the subject manter” of Wis. Stat. |
§ 192.25. If the Agreements ere indeed "regulations” or "orders" within the meaning
0f 49 U.S.C. § 20106, they may well preempt the Wisconsin statute because of their

focus on the safety of one-person crews and remote-controlled locomotives, the same

safety concerns addressed by the Wisconsin statute.

there is preemption or not. However, as above, the court finds preemption because the state
requrement is "duplicative” and is “aimed at the same safety concerns.”
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Plainuffs contend that because the Agreements allegedly mey be considered
"orders" under the Administrative Procedure Act (APA), they must also be "orders”
under section 20106. Plaintiffs cite several cases in which courts contemplated that
an FRA letter to a railroad or a railroad association could be a "final agency action"
under the APA and 28 U.S.C. § 2342(7). Atchison, Topeka, and Santa Fe Ry. Co. v,
Pera, 44 F.3d 437, 440-42 (7th Cir. 1994), ¢f'd, Brotherhood of Locomotive Eng'rs
v. Archison, Topeka, and Santa Fe Ry. Co., 516 U.S. 152 (1996); see also United |
Trensp. Union v. Lewis, 711 F.2d 233 (D.C. Cir. 1983). Apparently, no court has
addressed the issue of the definition of "order" or "regulation” under ;section 20106.

The court finds plaintiffs' argument and citations unconvincing., In the
i Atchison case, the Seventh Circuit did not focus on the form of the FRA's actions, but
instead emphasized that the actions constituted "final agency action” because they
"demonstrate[d] that the agency had completed its decisionmaking." 44 F.3d at 44]
n.2. Similarly, the district court in Unired T rarsportarion Union refused to consider
the parties’ cross-motions for summary judgment unti] the FRA officially published

a notice terminating the FRA's inquiry into that issue, which the D.C. Circuit sajd
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"constituted such final agency action.” 711 F.2d at 241 n.23.° The APA also defines
an "order” as a "final disposition." See 5 U.S.C. § $51(6).°

In contrast, the first Agreement here explicitly stated that it only remained in
effect for 12 months, and the second Agreement changed the terms of the first
Agreement and also stated that it would remain in effect for 12 months. Yearly

settlement agreements that change based on a party's performance under the prior |

egreement are not of the character of a "final agency action."” Furthermore, the court
does not see how a temporary settlement with a pr;vate'compa.ny can constitute a
binding "order" or "regulation” any more than & private settlement between parties

J in this court can constitute & final decision or order of the court binding other parties,

Therefore, the court holds that the WCL-FRA Safety Compliance Agreements are not

“orders" or "regulations” having preemptive effect under 49 U.S.C. § 20106.

* The plaintiffs also cite Port Authority Trans-Hudson Corp. v. FRA, No. 97-1103, 1597
U.S. App. LEXTS 37565 (D.C. Cir. Dex. 15, 1997). The Port Authority cese, an unpublished three-
paragraph decision denying review of an FRA determination. did not discuss the definition of
‘order” or “reguletiop” ia any context, but merely cited a lener Som the FRA in support of ity
decision. See 1997 U.S. App. LEXIS 37565 at *3. Therefore, the court does not find this case

persuasive or even relevant.

“In edditon, in the cases cited by plaintiffs in which courts found preemption, the FRA had
published final orders or regulations in the Code of Feceral Regulations or the Federal Register
addressing the same safety concemns. See supra Section B end note 2. Plaintiffs have not cited any
cases in which counts found preemption based on uopublished “safety agreements” berween the

FRA and private parties.

? Plaintiffs argue in their reply brief thet the Agreements contain a "definitive statement of
the agency’s position," as is required to be considered “final agency action.” See Atchison, 44 F 3d
at441. The court does not see how the terms of the Agreements are definitive statsments of FRA's
position when the terms change betwesn the Agreements because of WCL's compliance or
noncompliance with the terms of the previous Agreement

o




3. FRA's Alleged Denlial of UTU's Emergancy
Petitions

Plaintiffs also point to the FRA's alleged decision not to grent UTU's
emergency petitions asking the FRA 1o bar the use of one-person crews and remote-
controlled Jocomotives as evidence that the FRA has declined to regulate these safety
issues. However, plaintiffs have not cited any evidence in the record showing that
the FRA ever ruled on these petitions atall. In fact, plaintffs’ briefin support of their
summary judgment motion misleadingly states that the "FRA declined to ban the use
of one-person crews, as requested by UTU," Plaintiffs’ Summary J udg'}nent Brief at

6, while the affidavit plaintiffs cite actually states, "To the best of my knowledge, the

FRA never actually ruled on the UTU's petition." Currie Aff. at 7. Therefore, the

TRA's alieged actdon or lack therzof regarding the emergency petitions does not
preempt the Wisconsin statute.

4. FRA's Suspanded Utllity Employee Rule
Amendmant

In 1992, the FRA issued a notice of proposed rulemaking regarding whether
"utility” employees nesded to have "blue signal" protection when working with a
train or yard crew. 57 Fed. Reg. 41454 (1992). The FRA also stated that it was
"concerned that protection provided for one-person assignments (i.e., h;':stlers or other
unaccompeanied engineers) be consistent with safety and efficiency,” and it thus

invited comments on that subject. Id. at 41457, In its final rule, the FRA allowed
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utility employees to join train or yard crews using alternative safety procedures, but
it stated in the rule preamble that it did not allow a "single locomotive engineer in
helper service or a single hostler (to] take advantage of the exclusion from blue signal
protection unless joined by a utility employee.” S8 Fed. Reg. 43287, 43291 (1993).
The railroads petitioned for reconsideration, arguing that the rule text did not
seem 1o bar the use of one-person crews. The FRA agreed, steting that the utility
employee rule it had promulgated was unrelated to the one-person crew issue:
Although AAR is correct that the utility employee rule did not, on its
face, preclude its epplication to one-member crews, application of utility
protection to such crews would rot.be logical. The utility employee rule
presumes the presence of a permanent crew to which the utility crew
member becomes temporarily entached for specific purposes.
60 Fed. Reg. 11047 (1995). The FRA did, however, also state that it "remains
concerned with the unique risk feced by lone engineers," id., and therefore it amended
the rule to prohibit engineers working alone from working on rolling e@uipmcm
without blué signel protection, unless several safety requirements were met. /d. at
11048. The FRA "invite[d] comment on this amendment before ittook] effect," id,,
and the railroads voiced their opposition. In response, the FRA suspended the one-
person crew amendment as of the date it was to become effective and reopened the
comment period. 60 Fed. Reg. 30469 (1995).

Apparently, the amendment is still suspended, and the cornment period remains

open. Thus, the amendment does not appear to be a "definitive statement of the
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agency's position," as is required to be considered "final agency action." See
Archison, 44 F.3d at 441. Therefore, the court does not find preemption on these
grounds.

5. FRA Test Program for Remots Contro!l

In 1994, the FRA published a notice of a test program and a public hearing
involving the use of remote-controlled locomotives. 59 Fed. Reg. 59826. The FRA
allowed railroads to use remote control "only if they participate[d) in the long-term
| test" and only if they enrolled in the program with the FRA. /d. at 59827 (emphasis
added). The regulation stated that because remote control use would not technically
comply with federal railroad safety standards, enrollment in the test program would
"be necessary for waiver of those provisions." 4. There is no other evidence in the

record concerning this "test program"” or whether the program was ever implemented.

As defendams note, none of the plaintiffs allege that they enrolled or
participated in this test program; therefore, defendants argue, the regulation does not
apply to plaintiffs. Plaintffs, however, cite the "Standard Operating Procedures”
listed by the FRA regarding remote control, which include references to one-person
crews as well, /d. at 59828, and deride defendants for "completely miss[ing] the
mark" because these standards are "zpplicable to the entire industry.” Plaintiffs'

Summary Judgment Brief at 21; see also Plaintiffs’ Reply Brief 2t 11 (stating that




"[d]efendants do not deny that those regulations are regulations of general
applicability and are still in effect").

Again, it is the plaintiffs who have completely missed the mark. The regulation
states just below the "Standard Operating Procedures" heading that "W&LE
[Wheeling & Lake Erie Railway Company] shall establish written standard operating
procedures tailored to its remote-control operation and shell include the following
" Id. The FRA was in fact very careful to limit the applicability of
these provisions to Wheeling & Lzke Erie Railway Company:

While FRA has extensively reviewed the remote-control operations of

the W&LE, other railroads throughout the country have begun to use

remote-control technologies without similar FRA review. Because thers

are different remote-control transmitters and receivers made by a

number of manufacrurers and various railroeds use thoss remote-control

devices in various operational settings, conditions 2ssociated with
W&LE's use of the devices may or may not be appropriate to other

carriers.

Id 2t 59827.

Plaintiffs cannot claim preemption on the basis of regulations or orders that do
not apply to them. Cf Easterwood, 507 U.S. at 670 (bolding that "when [federal
regulations] zre applicable, state tort law is pre-empted. However, petitioner has
failed to establish that the regulations apply to these cases, and hence we find

respondent's grade crossing claim is not pre-empted"). Therefore, the court holds that

-~25.




the FRA's test program for remote-controlled locomotives does not preempt Wis. Stat.

§ 192.25.
8. FRA Definition of "Traln or Yard Crew"

In issuing a final rule regarding safety procedures required to protect "utiliey"

employees, the FRA defined "train or yard crew” as ‘

one or more railroad employees sssigned a controlling locomotive,

under the charge and control of one crew mempber; called to perform
service covered by Section 2 of the Hours of Service Act; involved with

the train or yard movement of railroed rolling equipment they are 1o

work with as an operating crew; reporting and working together as a unit

that remains in close contact if more than one employee; and subjectto
the railroad operating rules and program of operational tests and
inspections required in §§ 217.9 and 217.11 of this chaprer.

58 Fed. Reg. 43287, 43292. Plaintiffs argue that this definition "refiects an

affirmative judgment by FRA that one-person crews can be utilized by railroads in

the same manner as crews with more than one employee.” Plaintiffs' Summary

Judgment Brief at 9.

However, the FRA stated that it included this definition o respond to concerns

about which employees required blue signal protection:

Commenters representing rail labor have raised the issue that this ruje
may encourage the transfer of work from "workers," who require blue
signal protection, to "train or yard crews" who do not require such
protection. In the final rule, a definition for "main or yard crew" is
edded. A rrain or yard crew, a term used in the 1976 amendment to
federal railroad safety laws, 45 U.S.C. 43 1(gX1), is being defined in
order to clarify which railroad employees may be excluded from blye
signal protection.
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Jd. at 43290 (emphasis added). There is no indication that the FRA decided 10 define
"train or yard crew" to address the safety issues posed by one-member crews and
remote-controlled [ocomotives. As noted above, federal regulations must do more
than merely "touch upon” or "relate to" the same subject matter, Easterwood, 507
U.S. at 664; they must affirmatively prescribe safety measures, rather than merely
describe them. Jd. at 669-671. Thus, the court holds thzt the FRA's definition of
"train or yard crew" does not preempt Wis. Stat. § 192.25.

The court has reviewed each alleged FRA "regulation” or "order" allegedly

aimed at the same safety concerns addressed by the Wisconsin statute and concludes

that no FRA regulation or order is aimed at the same safety concerns addressed by the
Wisconsin statute. As noted previousiy,‘ the safety concerns sddressed by the
Wisconsin statute appear to be those posed by the use of one-person crews and
remote control spcéiﬁcally in longer-distance or "over-the-road" operations.
f Howe'ver, the‘ statute is worded more broadly so as td Tequire two-person crews for
"

light locomotive movements such as helper" movements and "hostling” movements

as well. The court thus must examine whether FRA regulations or orders address the
issue of the number of crew required for these movements.

Apparently, the only FRA pronouncement on the topic of the number of crew
members that must be used in helper or hostler service was the suspended urility

employee rule, for which the FRA had "requested comment on the protection needed
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for a single locomotive engineer performing helper or hostler service" and had then
amended the rule to prohibit engineers working alone from working on tolling
equipment without blue signal protection, unless several safety requirements were
met. 60 Fed. Reg. 11047 (1995). However, as noted above, the FRA suspended this
Aone-pexson crew amendment as of the date it was to become effective and reopened
the comment period. 60 Fed. Reg. 30469 (1995); see supra Sectidn C.4.

As noted above, the amendment apparently is still suspended, and the comment
period remains open. Thus, the amendment does not appear to be a "definitive
statement of the agency's position,” as is required to‘be cfonsidered “final egency
action." See Archison, 44 F.3d at 441, Although railroads may have used dne-person
crews for helping and hostling iﬁ the past, the FRA apparently has not considered the
safety issues posed by using one-person crews for these operations in a final "order”
or "regulation.” Therefore, the court does not find preemption on Lhes; grounds, and
the Wisconsin statute's two-person crew requirement is not presmpted under 49

U.S.C. § 20106.
CONCLUSION

The court concludes that Wis. Stat. § 192.25 is preempted by FRA regulations
or orders except insofar as it prohibits "the operation of any railroad train or
locomotive in this state unless the railroad rrain or locomotive has a crew of at Jeast

2 individuals." Wis. Stat. § 192.25(2). Therefore, the count will grant In part end
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also will

deny in part plaintifis' and defendants' motions for summary judgment. The court

deny as moot the motions addressing counts other than counts one, ™o, and

three and will grant the railroad associations' motion for leave to file a bricf as amicus

curiae.

Accordingly,

IT IS ORDERED that defendants’ motion to dismiss counts 1, 2, and 3 of the
complaint, which the court considers as a motion for sumumary judgment pursuant to
Fed. R. Civ. P. 56, be and the same is hereby GRANTED in part and DENIED in |
pary; |

" IT IS FURTHER ORDERED that defendants' mation for summary judgment
on cournt 4 and motion to dismiss counts 5, 6, 7, and 8 be and the same ere hereby
DENIED as moot;

IT IS FURTHER ORDERED that intervenor United Transportation Union's

motion for summary judgment be and the same is hereby GRANTED 'in part and

DENIED in part;
IT IS FURTHER ORDERED that plaintiffs' motion for summary judgment

be and the same is hereby GRANTED in part and DENIED in part; and
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IT IS FURTHER ORDERED that the Association of American Railroads and

American Short Line and Regional Railroad Association's motion for leave to file a

brief as amicus curize be and the same i3 hereby GRANTED.

The clerk is directed to enter judgment accordingly.

Dated at Milwaukee, Wisconsin, m;sa?__J aay of October, 1998.
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National Transportation Safety Board. 1999. Evaluation of U.S. Départment of Transportation Efforts in the 1990s
to Address Operator Fatigue. Safety Report NTSB/SR-99/01. Washington, DC. :

During the 1980s, the National Transportation Safety Board investigated several aviation, highway, and marine accidents
that involved operator fatigue. Following completion of these investigations, the Safety Board in 1989 issued three recom-
mendations to the U.S. Department of Transportation (DOT) addressing needed research, education, and revisions to hours-
of-service regulations. In the 10 years that have passed, the Safety Board has issued more than 70 additional recommenda-
tions to the DOT, States, industry, and industry associations to reduce the incidence of fatigue-related accidents. In response
to the three 1989 recommendations, the DOT and the modal administrations have, in general, acted and responded posi-
tively to those addressing research and education; little action, however, has occurred with respect to revising the hours-of-
service regulations. Nevertheless, the Safety Board believes that support has grown in recent years to make substantive
changes to these regulations. This report provides an update on the activities and efforts by the DOT and the modal admin-
istrations to address operator fatigue and, consequently, the progress that has been made in the past 10 years to implement
the actions called for in the three intermodal recommendations and other fatigue-related recommendations. The report also
provides some background information on current hours-of-service regulations, fatigue, and the effects of fatigue on trans-
portation safety. As a result of this safety report, the National Transportation Safety Board issued new safety recommenda-

tions to the U.S. Department of Transportation, the Federal Aviation Administration, the F ederal Highway Administration,
the Federal Railroad Administration, the Research and Special Programs Administration, and the United States Coast Guard.
The Safety Board also reiterated two recommendations to the Federal Aviation Administration.

The National Transportation Safety Board is an independent Federal agency dedicated to promoting aviation, railroad,
highway, marine, pipeline, and hazardous materials safety. Established in 1967, the agency is mandated by Congress through
the Independent Safety Board Act of 1974 to investigate transportation accidents, determine the probable causes of the
accidents, issue safety recommendations, study transportation safety issues, and evaluate the safety effectiveness of govern-
ment agencies involved in transportation. The Safety Board makes public its actions and decisions through accident reports,
safety studies, special investigation reports, safety recommendations, and statistical reviews.

Recent publications are available in their entirety on the Web at http://www.ntsb.gov/. Other information about available
publications also may be obtained from the Web site or by contacting:

National Transportation Safety Board
Public Inquiries Section, RE-51

490 L’Enfant Plaza, S.W.

Washington, D.C. 20594

(800) 877-6799 or (202) 314-6551

Safety Board publications may be purchased, by individual copy or by subscription, from the National Technical Informa-
tion Service. To purchase this publication, order report number PB99-917002 from: '

National Technical Information Service
5285 Port Royal Road

Springfield, Virginia 22161

(800) 553-6847 or (703) 605-6000




